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^ntt^h States

Ctrmtt fflcurt d appeals

H. W. COLLINS,
Plaintiff in Error,

vs.

MORGAN GRAIN COMPANY, INC., a Corpora-
tion,

Defendant in Error.

^rtef of ^imnltff m Jrror

UPON WRIT OF ERROR TO THE UNITED STATES
COURT OF THE DISTRICT OP OREGON.

STATEMENT OF THE CASE

PLEADINGS
This is an action brought by Morgan Grain Com-

pany, Inc., as plaintiff to recover what plaintiff

claims to be an unpaid balance of Twenty thousand

dollars ($20,000) and accrued interest upon a sub-

scription to the capital stock of the plaintiff, which

subscription, as alleged in the complaint, was made

on November 4, 1920.

The complaint alleges tha<t the plaintiff was in-



corporated during all of the times mentioned in the

Complaint. Plaintiffs proof, however, shows con-

clusively that the plaintiff did not file its articles

of incorporation until the 8th day of December,

1920, and did not perfect its organization by the

election of officers until the 15th day of December,

1920.

The defendant Collins by ainswer denied that

plaintiff was incorporated or or!o:anized as a cor-

poration prior to the 15th day of December, 1920,

but admitted that the plaintiff was a corporation

organized ajnd existing at the time of the bringing

of the action and by answer further denied making

the subscription with the plaintiff and by way of

separate answer and defense alle.Q-ed the fact to be

that on or about the 4th of November, 1920, aind

for a time prior thereto T. E. Morgan was solicit-

ing persons to take stock in a corporation to be

subsequently formed of which he, the said T. E.

Morgan, should be president ard manager and that

on or about the 4th day of November he solicited

the defendant to become a member thereof and on

or about the 4th day of November the defendant

did, at the solicitation and upon the request of Mor-

gan, promise and agree to and with the said T. E.

Morgan tha,t he would take stock in such corpora-

tion when formed at the par value of $25,000, to

be paid for $5,000 Dec. 1st, $5,000 March 1st, and

the balance on or before September 1st. That said

promise so made was without consideration and

that therea^fter and prior to the formation or or-



ganization or incorporation of said proposed cor-

poration, to-wit: On the 26th day of November,

1920, the defendant withdrew and canceled his said

promise to take stock in said proposed corporation

and reduced his offer and promise to tajke stock

in said corporation from $25,000 to $5,000 and that

he definitely withdrew such tender and promise in

any further or greater amount or extent beyond

$5,000 and definitely, in person and personally noti-

fied the said T. E. Morgan of said withdrajWal and

the said Mor.rran assented to such withdrawal and

then on the 26th day of November, 1920, it was

agreed that Collins would take and pay for stock

in saiid corporation when formed to the extent of

$5,000 face value of said stock, but would not take

stock in excess thereof. That after the formation

of the corporation, $5,000 stock was issued by the

corT)oration in the name of Collins and Collins ac-

ceT}ted it and paid for the same in the full sum of

$5,000.

PARTIES INVOLVED

George Wills & Sons, Ltd., for ai long time prior

to, subsequent to, and on November 4, 1920, were

.p:eneral import and export merchants, shipping,

chartering, p-rain merchants, and were extensively

interested in the importation of grain into Eng-

land, having their head office in London, England,

with ai branch office in the United tSates at San

Francisco, California, and other places.

H. G. Sibley was the general manager of George



Wills & Sons, Ltd., for the United States and was

located in San Francisco.

A. H. Anderson was local manager for George

Wills & Sons., Ltd., at San Francisco.

T. E. Morgan was a grain operator located at

Swi Francisco, and was engaged in the general

buying and selling of grain.

H. W. Collins was located at Pendleton, Oregon,

and was engaged in the warehouse business, stor-

ing, buying and selling grain, with a branch office

at Seattle in the State of Waishington, and was at

that time personally acquainted with T. E. Mor-

gan.

FACTS INVOLVED PRIOR TO THE FORMA-
TION OF THE CORPORATION.

Some time before November 4, 1920, (the testi-

mony does not disclose the exact time) Morgan,

Sibley and Anderson met in San Francisco and dis-

cussed the plan of forming a corporaition to be

known as the Morgan Grain Company to onerate

in barley in California and wheat in the Pacific

NorthAvest with the idea that Georo:e Wills & Sons

of London would take stock in the corporaition and

become the United Kinfrdom and Continental apents

of the corporation. Mr, Morn-an su.fr<>*ested to Sib-

ley and Anderson that he believed Mr. Henry W.
Collins v/ould become a stork-holder and a source

of supply of wheat from the Northv/est. Followinf^

this meeting between Morgan, Sibley and Ander-

son, Mr. Sibley left for I ondon to lay the propo-

sition before the London board of directors of



George Wills & Sons. George Wills & Sons thought

faivorable of the plan and cabled to Mr. Anderson at

San Francisco to proceed to New York with Mr.

Morgan, to meet Mr. Sibley who was returning

from London to New York with a Mr. Hale, one of

Wills' directors, to further discuss the matter. Mr.

Anderson went to New York in answer to this

cable. Mr. Mor,e:an also went to New York, going

by way of Portland where he met and discussed

the matter, appairently for the first time, with Mr.

Collins. Apparently the dates of payments for this

stock were not settled between Morgan and Collins

at this conversation. On November 4, 1920, Col-

lins wired Morgan at New York:

"Will take $25,000 stock as agreed upon
with payments five thousand December first

five thousaird March first balance on or be-

fore September first. Will meet you in San
Francisco and arrange working scheme."

which tele?*ram was confirmed by letter to Morgan

of the same date.

While in New York and Chicago Morgan solicit-

ed and obtained other subscriptions to the corpora-

tion aind probably informed other subscribers that

Mr. Collins had subscribed.

Morgan was the only person soliciting the sub-

scription from Mr, Collins and no correspondence

was had between Collins and George Wills & Sons

or any other person with reference to the stock

subscription made by him to Mr. Morgan, and no

further information was imparted to Mr. Collin ^

with reference to any other transactions involved



in New York or Chicago or elsewhere. It doesn't

appear that Morgan showed the Collins' telegram

or letter to any other subscriber or that any other

subscription was made based upon Collins', offer,

except as this is to be inferred from the fact tha^t

his offer was made known at the conference in

New York.

Mr. Morgan, Mr. Sibley and Mr. Anderson re-

turned to San Francisco and on the 26th day of

November, 1920, Mr. Collins went to San Francisco

for the purpose of withdrawing his subscription;

and on that daite Morgan, Sibley and Collins had

lunch together at the Fairmont Hotel, at which

time Mr. Collins said to Morgan that he had cor^

down to see him and felt that he must cancel hi^

subscription for stock in the Morgan Grain Com-

pany. Morgan thereupon S9iid to him, in substance,

"If you cannot take it all, will you take $5000.00?"

Collins replied to that and said: "Yes, if you will

agree to the cancellation of the subscription fro^^

$25,000 down to $5,000, I will take $5,000 and nay

for it as soon aiS the call is m^de for it." That

thereupon Morgan said: "That is perfectly agree-

able. We will cancel your subscription down to $5,-

000 and when we make a call you can pay the $5,-

000 in cash." Collins returned home with this

understanding and aigreem.ent between himself and

Morgan, Sibley also being present.

FORMATION OF THE CORPORATION
Morgan, Sibley and Anderson proceeded with the

formation of the corporation under the name of the



Morgan Grain Company and on the 8th day of De-

cember, 1920, filed the articles of incorporation of

the Morgain Grain Company with the Secretary of

State of the Staite of Delaware and under the laws

and in the form required by the laws of the State

of Delaware. In accordance with such laws it was

recited in their certificate of incorporaition that the

names and places of residence of subscribers of

capital stock and number of shares subscribed for

by each are as follows:

T. E. Morgan, San Francisco, California, 10

sha^res

;

H. G. Sibley, San Francisco, California, 10 shares;

A. H. Anderson, San Francisco, California, 10

shares

;

and it was further set forth by the certificate that

they were each of the original subscribers to the

camtsl stock of the corporation. Collins was not

named as a subscriber, nor as one of the incorpor-

ators. On December 15, 1920, a meeting was held

in San Francisco by some of the subscribers to the

stock and the organization of the corporation was

perfected by the election of officers, Morgan being

elected as president of the corporation and Ander-

son as vice-president. Collins was not present at

this time, had no notice of the time or place of

meeting for perfecting the organization, and took

no part in either the filing of the articles of the

corporation or the organization or formation o"^''

the corporation. On December 18, 1920, the Mor-

gan Grain Company issued to H. W. Collins its

certificate No. 9 for 50 shares of its capital stock,
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signed by T. E. Morgan as president and C. S. Pur-

viance as secretary-treasurer, for which Collins

paid $5,000, $3500 of which wa^ paid direct by Col-

lins and $1500 was paid through George Wills &
Sons, who had in the meantime purchased the of-

fice furniture of Collins at Seattle for that price.

Collins had no notice or information at the time he

received or accepted this stock or paid for it that

the corporation was intending to make any further

claims upon him by reason of his transaictions with

Morgan. And later on, when call was made for

additional payment by the corporation, Collins re-

fused such call and immediately informed the cor-

poraition of the modified subscription between him-

self and Morgan. The corporation declined to

recognize the modified an-reement and insisted by

correspondence that Collins was bound by his ori-

ginal letter and telegram.

THE EVIDENCE
Plaintiff, among other thinp-s offered in evidence

the telegram from Collins to Morgan of November

4, 1920, Collins' letter of the same date confirming

the telegraim, the articles of incorporation of the

Morgan Grain Company as filed on December 8,

1920, under the laws of the State of Delaware, and

also the case of Lake Ontario, Auburn & N. Y. Ry.

Co. V. Mason, found in Vol. 16 N. Y. Reports at

page 451, aiud testimony of A. H. Anderson for the

purpose of showing consideration for Collins' sub-

scription.

The defendant Collins, called as a witness in his
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own behalf, admitted the execution of the telegram

and letter to Morgan, testifying that they bore the

correct date and that no one besides Morgan a<t

any time solicited him to subscribe for the stock at

the time he subscribed for it. The following ques-

tion was propounded to him by his counsel:

"Q. Did you have any conversation vdth
Morgan on the 26th day of November at

lunch, he and you and Mr. Sibley being pres-

ent there at tha<t time with reference to this

subscription?

"A. Yes."

(Trans, p. 52).

The following question was then asked the wit-

ness:

"Q. What was said at that time between
you and Mr. Morgan, Mr. Sibley being pres-

ent with reference to the subscription?"

Mr. Andrews, counsel for plaintiff, objected to the

question on the ground, first, that if the testimony

as offered was offered to prove revocation of the

subscription on Nov. 26, 1920, it v^s not admissible

because it was an attempt by parol evidence to mod-

ify and chan,g*e a written contract of subscription

previously introduced.

And second, upon the ground that it was not in

the power of defendant to revoke or modify a con-

tract of subscription because there was a^ consider-

ation for the agreement, other subscribers having

subscribed for the stock of the corporation relying

upon the subscription of the defendant, and that

mutual consideration made a contract between him
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and the other subscribers so that he had no power

by his own act or volition to change his status

without the unanimous consent of the other stock-

holders.

(Trans, p. 52).

The court sustained the objection, saying aimong

other things: "The contract in suit was made by

wire and letter to New York and that its attempt-

ed withdrawal was made in California, the court of

each of these staites have held that one who sub-

scribes or agrees to subscribe to the capital sto^"'

of the corporation thereafter to be formed may not

withdraw his subscription without the consent of

the other subscribers. And that doctrine seems to

me should govern in this case in view of the facts in

the case and for that reason and in that view the

objection will be sustained.

(Trans, p. 55).

Witness Collins being then upon the stand ten-

dered the following proof:

"Counsel now offers and says that if the witness

were permitted to testify he would answer and say

that at the Fairmont Hotel on the 26th day of No-

vember, 1920, the defendant and T. E. Morgan and

H. G. Sibley being present, the defendajit Collins

said to T. E. Morgan that he had come down to

see him and felt that he must cancel his subscrip-

tion to the stock in the Morgan Grain Company;

that thereupon T. E. Morgan said to him in sub-

stance, "If you cannot take it ajl, will you take $5,-
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000?" Collins replied to that and said "Yes, if you

will agree to cancellation of the subscription from

$25,000 down to $5,000 I will take $5,000 and pay

for it as soon as the call is made for it." Tha^t there-

upon Morgan said "That is perfectly agreeable. We
will cancel your subscription down to $5,000 and

when we make a call you can pay the $5,000 in

eajsh."

An exception was taken and allowed to the rul-

ing of the court and an objection to the court's re-

fusal to admit the testimony.

(Trans, p. 56).

The court directed the jury to return a verdict

as prayed for in the complaint, which verdict was

duly returned and judgment entered thereon.

SPECIFICATIONS OF ERROR
The errors of the Court below upon which de-

fendant relies for reversal are the following:

1. Refusal to submit to the jury the question as

to whether the defendant Collins had withdrawn

the alleged subscription to the stock of the plaintiff

company, upon which subscription the action was

brought.

2. Taking- from the jury the right to pass upon

the issues of fact above stated.

3. RefusaJ to admit the testimony of the defend-

ant Collins in answer to the questions on page (5%)
above and in sustaining the objection of the plain-

tiff thereto. The testimony which would have been
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given in answer to these questions is fully set forth

in the offer by counsel for defendant given on page

(6) above.

4. Direction of a verdict for plaintiff, which de-

fendant charges, is error on the grounds:

(a) That if any cause of aiction is stated in the

pleadings it is in favor of Morgan, the party with

whom Collins is alleged to have made the contract,

•aind not in favor of Morgan Grain Company, the

plaintiff herein; and

(b) Because there is a^ variance between the

pleadings of plaintiff in the case and the testimony

offered by him at the trial.

5. Error of the Court in denying the motion of

the defendant for a new trial.

POINTS AND AUTHORITIES
I.

The plaintiff, by the allegations of his complaint

(Trans, ps. 1 & 4) alleges the subscription to haive

been made to a corporation existing at the time of

the subscription incorporated under the laws of the

State of Delaware and ought not be permitted to

recover upon proof of a possible contract with a

promoter (in the absence of aiu assignment) made
in the State of New York prior to the incorporation

of plaintiff.

"The plaintiff must prevail if at all on the mat-

ters alleged in his declaration."

Hammer v. Downing, 39 Or. p. 504 at p. 516.

Opinion by Mr. Justice Wolverton.
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"The plaintiff is bound to recover if at ajl upon

the causes of action alleged and not upon some sepa-

rate and distinct cause of action which may be dis-

closed by the evidence."

Booth V. Farmers National Bank, 47 Or. p.

299, Skt page 302, 303.

Opinion by Chief Justice Bean.

"It has often been held by this Court that the

plaintiff must prevail if at all upon the matters

alleged in his complaint and that he cannot set up

one cause of action or suit in the complaint a^nd re-

cover upon another and different grounds of relief

alleged in the reply."

Union Street Ry. Co. v. First National Bank,
42 Or., p. 606, at p. 611.

Opinion by Mr. Justice Bean.

"The decree must be in a^ccordance with the al-

legations and proof of the parties, and it must be

consistent with the case made by the bill.
"

Burroughs, Receiver, v. Smith, 10 N. Y. p.

550 at 558.

II.

If the transaction between Morgan and Collins

VN^as a completed contract between them, then the

corporation has no right of aiction upon such con-

tract in the absence of due allegations and proof of

assignment.
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14 C. J., p. 523, Sec. 781.

Russell V. Broadus Cotton Mills, 39 Southern
712.

Lake Ontario Shore R. R. Co. v. Curtis, 80
N. Y. 219.

Dorris v. Sweeney, 64 Barbour 636.
Affirmed 63 N. E. 1121, 60 N. Y. 463.
Philadelphia Medical Publishing Co. v. Wolf-

enden, 248 Pa. St. 450, 94 A. 138.

Strasburg R. Co. v. Echternacht, 21 Pa. St.

220.

West V. Crawford, (Cal.) 21 Pac. 1123, 80 Cal.

19.

Woods Motor Co. v. Brady, 181 N. Y. 145, 73
N. E. Rep. 674.

III.

The first objection urged by plaintiff against the

testimony tendered by Collins based upon the

ground that the testimony as offered "was an at-

tempt by parol evidence to modify and chainge a

written contract of subscription" was not well taken

for two reasons: (a) Because "a • subscription to

take a certain number of shares of stock in a cor-

poration to be organized is not within the statute

of frauds." Fletcher Enc. of Corp. Vol. II, p. 1182.

14 C. J., p. 520.

Clapp V. Gilt Edre Consolidated Mine, 33 S.

D. 123; 144 N. W. R., p. 721.

Webb V. Baltimore and E. S. R. Co., 77 Md.
92; 26 Atl, p. 113 at p. 114.

Rogers v. Burr, 105 Ga. 432: 31 S. E. 438,

Vawter v. Griffin, 40 Ind. 593.
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(b) At the time of the withdrawal, November 26,

1920, the plaintiff was not yet organized and did

not come into existence in any form until the fil-

ing of its articles on December 8, 1920. Therefore

no contract existed or could exist between the de-

fendant Collins and the plaintiff corporation. Such

contract could only be formed between the plaiintiff

and the corporation by an offer upon the part of

Collins and an acceptance on the part of the cor-

poration after its formation.

1st Thompson on Corps., (2nd Ed.), p. 626,

par. 521, p. 628, par. 522.

14 C. J., p. 510 par. 762 a^nd authorities cited

under note 67.

Vermillion Sugar Co. v. Vollee, 134 La. 66,

and authorities cited under II above.

IV.

There is only one provision of law whereby a

subscriber becomes a stock-holder or is bound by his

offer to subscribe to the stock of a corporation

without an acceptance by the corporation after it

is orgainized and that is where, by statutory pro-

vision, the incorporators are required to sign and

file a statutory certificate as the first step in the

or^^anization of the corporation. One who signs

these statutory articles becomes a stock-holder

therein and is bound by his subscription without

further acceptance by the corpora^tion after orga-

nization.

14 C. J. p. 514, par. 767 and authorities under
note 82.
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14 C. J. p. 525, Sec. 783 and authorities under
note 97.

Lake Ontario v. Mason, 16 N. Y. p. 451.

Eehbein v. Raher, 109 Wis. 186; 85 N. W. 315.

Card V. Moore, 68 App. Div. N. Y. 327.

V.

But in such case one who does sign some sub-

scription paper or agreement but does not sign the

statutory articles required by law, is not bound

thereby and may withdraw at any time prior to

acceptance by the corporation after organization.

The Troy & Ry| Co. v. Tibbits, 18 Barbour
297.

The Troy & Ry. Co. v. Warren, 18 Barbour
310.

The Poughkeepsie & Salt Point Plank R. R.

Co. V. Griffith, 24 N. Y. 150.

Ra^egener v. Brockway, 58 App. D. 166, af-

firmed 63 N. E. 1121.

Lake Ontario Ry. v. Curtis, 80 N. Y. 219.

Avon Springs Sainitarium Co. v. Weed, Dis-

senting Opinion of Justice McLellan adopt-

ed 189 N. Y. p. 557, reversing 119 App. D.

560.

Dorris v. Sweeney, 64 Barbour 636.

VL
And it has been held that one who does sign this

statutory certificate may withdraw prior to the fil-

ing of the certificate in the proper office.

Burt V. Farrar, 24 Bairbour, 518.

Duchess & R. R. Co. v. Mabbett, 58 N. Y. 398.

Monterey & S. V. Co. v. Hildreth, 53 Calif.

123.
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VII.

Counsers second objection urged to the admission

of the testimony tendered by Collins, based upon

the ground "that he (defendant) had no power by

his own act or volition to change his status with-

out the unanimous consent of the other stock-

holders," (Trans. 52), was not well taken ajnd the

court erred in excluding such testimony (Trans.

55) for the reason that a subscription to the stock

of a corporation thereafter to be formed (and not

made by signing statutory articles required by

law), does not ripen into a contraict between the

corporation and subscriber until its acceptance by

the corporation and such subscription or offer may
be withdrawn at any time prior to such acceptance

without the consent of his co-subscribers, and no

right of action will aiccrue to the corporation by

reason of such withdrawal.

Clark & Marshall on Corp., Vol. II, p. 1407,

Sec. 451a (Ed. 1891).

Cook on Corp., Vol. I, 7th Ed. (1903), p. 466,

Sec. 167.

Rules of Prof. Collins of the Cornell Law
School, Cook on Corps, 7th Ed., Vol. I, p.

318, Sec. 75.

Thompson on Corps., Vol. I, (Ed. 1908), p.

621, Sec. 518.

Fletcher Cyc. of Corps., Vol. II (Ed. 1917),

D. 1225, Sec. 563, and cases cited in note 72.

14'C. J., pafre 524, Sec. 783.

ElHott on Private Corps. ,Sec. 98.

Taylor on Private Corps., Sec. 92.

1 Purdy's Beach Corn. Sec. 240, (cited with
approval in King Howeth, 140 P. 1184).

Planters & Merchants Independent Packett
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Co. V. Webb, 156 Ala. 551; 16 Am. & Eng.
Ann C;3.SGS ^20

Bryant's Pond Steel Mill Co. v. Felt, 87 Maine
234; 32 Atl. 888; 33 L. R. A., 593.

Hudson Real Estate Co. v. Tower, 156 Mass.
82; 30 N. E. 465.

Plank's Tavern Co. v. Burkhard, 87 Mich.
182; 49 N. W. 562.

Wright V. Merchants Packett Co., 104 Miss.

507; 61 So. 550; Am. & Eng. Ann. Cas.

Vol. 37 1915 C, p. 1111.

Vermillion Sugar Co. v. Vallee, 134 La. 661;
64 So. 670, Am. Ann. Cas. Vol. 39, 1916a,

p. 695 and authorities cited under note
thereto.

Canyon Creek v. Allison 53 Mont. 604 (1917)
165 Pac, p. 753.

King V. Howeth ^Okla. Supreme Court 1914),
140 Pac. 1184; Par. 4.

Myrtle Point v. Clark, 203 Pac. 588 (Oregon).

New York Cases

:

The Troy & Ry. Co. v. Tibbits, 18 Barbour
297.

The Troy & Ry. Co. v. Warren, 18 Barbour
310.

The Poup-hkeeDsie & Sa,lt Point Plank Road
Co. V. Griffith, 24 N. Y. p. 150.

Burt V. Farrar, 24 Barbour 518.

Raegner v. Brockway, 58 App. Div. Rep., p.

166, Affirmed 63 N. E. 1121.

Lake Ontario Ry. v. Curtis. 80 N. Y. 219.

Avon Springs Sanitorium Co. v. Weed, dis-

senting oninion of Justice McClellan ad-

opted 189 N. Y., p. 557 reversing 119 App.
Div. 560.

Again reverting to the rule in the states other
than New York. We further cite 14 C. J.

p. 524, Section 783, where the author
under Note 94 collates practically two col-
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umns of aiuthorities in support of the rule

and under Note 98 of the same section

cites but three authorities holding to the

contrary and reviews the objections to the

minority doctrine.

Notice of withdrawal may be given orally to the

party or agency having control of the enterprise

and who is solicitor for stock subscriptions.

14 C. J., page 525, note 95, Sub-Div. a.

Cook V. Chittenden, 25 Fed. 544-546.

Canyon Creek El. Co. vs. Allison, 53 Mont.
604, 165 Pac. 753 at Par. 6, p. 756.

vni.

The district court was in error in holding that

the Lake Ontario case against Mason offered in

evidence against plaintiff is the prevailing doct-

rine in New York under the facts of this case, (Col-

lins not having signed the statutory airticles of in-

corporation), and was further in error in holding

that the doctrine adopted either in New York or

California is controlling in this case for the reason

that,

"Subscriptions to the stock of a corporation are

construed and the rights aind liabilities of the par-

ties determined according to the law of the domi-

cile of the corporation.^'

14 C. J. D. 535, Sec. 799 and authorities under
note 96.

7 R. C. L., p. 250, Sec. 223.

Fletcher Cyc. Corps. Vol. VII, p. 7465.
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IX.

The record will be searched in vain for either

pleading or proof constituting estoppel in any form

against the defendaint Collins.

ARGUMENT

Two questions are submitted to the Court for

consideration upon which the plaintiff in error

chiefly rests its case.

First, the Court erred in directing a verdict for

plaintiff, for the reason that there was a variance

between the pleading of the plaintiff aoid the testi-

mony offered by it at the trial. And by reason of

such variance the plaintiff had failed to sustain the

allegations of its complaint so as to entitle it to a

verdict.

Second, the Court erred in refusing to admit the

testimony offered and tendered by the defendant

Collins tending to show that he had withdrawn the

subscription which he had previously agreed to

take.

Discussing these questions separately we call at-

tention to the direct allegations of the complaint

which clearly define the theory upon which plaiintiff

bases its cause of action. The direct allegations

of the complaint are in substance that the plaiintiff,

at the time of the bringing of the action and at al!

of the times mentioned in the complaiint, was r

corporation organized, incorporated and existing

under the laws of the State of Delaware. * * * That
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on or about November 4, 1920, the defendant sub-

scribed for and offered and agreed in writing to

take 250 shares of the capital stock of plaintiff. * *

And offered and agreed to pay the sum of $25,000

for said stock. * * * * That said subscription was

one of a number of subscriptions to the stock of

plaintiff made by various persons at or about the

same time. That plaintiff accepted defendant's sub-

scription as tendered. That thereafter and pursu-

ant to said contract of subscription defendant paid

plaintiff the sum of $5000 ** * *

It is important now to note that there is no alle-

gation either directly or by implication tha<t any

contract or agreement was ever entered into by or

between the defendant Collins and Morgan or by

and between Collins and any other person. The

allegations are of a direct subscription to a corpor-

aition allesfed to have been then in existence. There

is no alleQ:ation that any other person or persons

subscribed or agreed to subscribe for stock in the

corporation relying upon any subscription or prom-

ise of the defendant. There is no allegation that

any rights v/hich T. E, Morgan or any other sub-

scriber may have haid in any contract made witl^

Collins had been transferred to or in any manner

acquired by the pla,intiff after its incorporation.

No allegation that the defendant Collins agreed to

pay to the corpora<tion or to any other particular

person, for the benefit of the corporation, the

amount agreed to be paid for the stock subscribed

for. The theory of plaintiffs case as presented by
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its complaint is purely one of subscription to the

capital stock of the corporation.

Plaintiff, by its reply, admits "that plaintiffs

a^rticles of incorporation were filed by the Secretary

of State of the State of Delaware on the 9th day

of December, 1920, and that on the 15th day of De-

cember, 1920, an election of officers was held and

that at such election T. E. Morgan was duly elected

President of the plaintiff," aiud denies all of the

other affirmative matter alleged by the defendant

in his answer.

Plaintiff, in support of its complaint, offered in

evidence the certificate of incorporation of the

plaintiff as filed with the Secretary of State of the

State of Delaiware on the 8th day of December,

1920, which recites:

"The names and places of residence of the

subscribers to the capital stock and the num-
ber of shares subscribed for by each are as
follows

:

Name Residence No. of Shaires

T. E. Morgan, San Francisco, Cal. 10
H. G. Sibley, San Francisco, Cal. 10
A. H. Anderson, San Francisco, Cal. 10

The certificate is signed and a<^knowledged under

a statement tha,t the facts stated are true by T. E.

Morgan, H. G. Sibley and A. H. Anderson and was
so acknowledfred on the 1st day of December, 1920.

We particularly desire at this time to call atten-

tion in this connection to that part of the Articles

of Incorporation of pla^intiff which recites:

"The names and places of residence of the
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subscribers to the capital stock and the num-
ber of shares subscribed for by each are as
follows:

Name Residence No. of Shares
T. E. Morgan, San Francisco, CaJ. 10
H. G. Sibley, San Francisco, Cal. 10

A, H. Anderson, San Francisco, Cal. 10"

and the certificate of Morgan, Sibley and Anderson

that the facts stated are true.

For convenience we at this time set forth the fol-

lowing excerpts from the general corporation laws

of the State of Delaware prescribing the necessary

steps for the formation of a corporation. The cer-

tificaite of a corporation shall set forth:

"The amount of capital stock with which it

(the corporation) will commence business

whi^h shall not be less than $1000."

"The names and places of residence of

each of the original subscribers to the capi-

tal stock."

"The certificate shall be sip*ned and seajed

by each of the orinrinal subscribers to the cap-

ital stock * * * * and shall be acknowledged
before any officer authorized by the laws of
the State to take acknowledgements of deeds,

to be the aict and deed of the signers respect-

ively and that the facts therein stated are
trillV set forth,"

"Upon makinq: the certificate of corpora-
tion and caiusinp* the same to be filed and cer-

tifi'^d cony thereof recorded as aforesaid and
pjpyinp- the license tax therefor to the Secre-
tary of State the persons so aissociatin.o*,

their successors and assigns, shall from the
date of such filinp- be and constitute ai body
rornorate by the name set forth in said cer-

tificate."

"Until the directors are elected the signers
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of the certificate of incorporation shall have
the direction of the affairs and of the orga-

nization of the corporaition ai:id may take
such steps as are proper to obtain the neces-

sary subscriptions to stock and to perfect the

organization of the corporation."

General Corporation Laws of the State of

Delaware.

The status of plaiintiffs subscription then must

necessarily be that of a subscription made for the

stock of a corporation not yet organized or in ex-

istence and as such must be controlled by the rules

of law governing subscriptions to the capital stock

of a corporation not yet formed.

Further contradicting the allegations of its com-

plaint, the plaintiff offers evidence embodied in the

telegram and letter sent by Collins on November
4th personally to T. E. Morgan at New York and

the testimony of A. H. Anderson, who was present

in New York, that the telegram was received by

Mr. Morgan. The language of this wire to Morgaiu

is:

"Will take twenty five thousand stock as
agreed with payments as follows : Five thou-
sand December first; Five thousand March
first balance on or before September first.

Will meet you in Sa^n Francisco and arrange
working scheme."

Mr. Anderson testified (page 44 transcript):

"Mr. Hale instructed Mr. Sibley and myself
that we could subscribe for the stock of the
Morgan Grain Company on behalf of George
Wills & Sons saying that Mr. Collins had sub-
scribed and that Mr. Morgan had subscribed.
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I subscribed for stock; Mr. Sibley subscribed
for stock/'

It is perhaps fair to presume that the telegram

received by Morgan was shown to Mr. Hale, Mr.

Sibley and Mr. Anderson though the testimony

does not disclose that this was done. The testimony

of Mr. Anderson was admitted by the Court (page

43 transcript) for the purpose of showing consider-

ation for Collins subscription. But there is no evi-

dence either hearsay or otherwise, that a^ny of the

persons who then or subsequently subscribed to the

stock of the corporation would not have subscribed

except for the subscription of Collins. No evidence

that any of the persons then, prior thereto or sub-

sequent thereto promised Collins to subscribe or

that Collins then or at any time afterward knew
what other persons or amounts had been subscribed.

It is evident that Collins himself, aiS well as all

other persons interested, intended the transaction

between himself and Morgan to be a subscription

to the stock of a corrioration thereafter to be

formed but if the evidence discloses a contract be-

tween any persons it was not with the corporation,

nor with other subscribers, but a contract with Mor-

gaiu alone and if a contract between Collins and

Morgan, it is one uDon which Morgan alone would

have the rio-ht of action in the absence of an as-

signment of his contractual rights to the corpora-

tion. (Authorities cited under point II. page 14

of this brief).

If considered as a contract entered into between
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Morgan a^nd Collins by reason of the correspond-

ence passing between them, then plaintiffs proof

would not correspond with the allegation of its

complaint nor with the theory upon which the case

was presented and the Court would be in error in

directing a verdict for the plaintiff based upon

such contract.

If the transaction between Collins and Morgain

be considered (as it evidently was considered by

the Court) to be a subscription made by Collins t^

the capital stock of a corporation to be thereafter

created, it constituted under the law nothing more

than a continuing offer to tafce stock in such cor-

poration upon its formation and as such was re-

vocable by the subscriber at any time prior to its

acceptance by the corporation and in any event

prior to the filing of the certificate of orgainiza-

tion of the corporation and without the consent r

'

other subscribers. (Authorities cited under point

VII, pages 17 aind 18 of this brief).

The sole question then became a question of fact

as to whether or not the defendant did withdraw

or modify his subscription prior to the filing of the

certificate of incorporation which could only be de

termined by the jury upon consideration of the tes-

timony tendered by Collins and erroneously excliK'

ed by the Court, which leads us to ai consideration

of what we contend to be error of the Court in e^

eluding the testimony tendered.

The case at bar is distinguishable from many
reported cases involving stock subscriptions, the dis-
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tinctive feature being that in the present case

(aside from the question of pleading which we have

heretofore discussed) there is involved as the only-

legal question "The right of a^ subscriber to the

stock of a business corporation, to be thereafter

formed, to withdraw or modify his subscription

prior to the formation of the corporation without

the consent of other subscribers." An examination

of the books discloses that in some of the earlier de-

cisions (14 C. J. page 512, Section 765) and at least

in one recent case (Neb. Chickory Co. v. Lednicky,

113 N. W. paige 245), the litigation arose over the

contention made by the defendant that the sub-

scription to the corporate stock of a corporation

created no liability and was not enforcible either

by a co-subscriber or by the corporation after form-

ation. In this class of cases, no question of with-

drawal or attempted withdrawal is involved, the

sole question being one of enforcibility of the con-

tract in the absence of withdrawal. Another class

of cases involves the right of a corporation to

bring action in its own name to enforce a subscrip-

tion made prior to the formation of the corpora-

tion and remaining unmodified aind unrevoked until

after the formation of the corporation and its ac-

ceptance by the corporation. In this class of case^^'

no question of withdrawal is involved. Both of

these propositions we deem to be settled law in the

affirmative aiud they are not involved in this case,

but we refer to them for the reason that the vari-

ous courts have often used misleading language in
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such cases, quite applicable to the law and facts of

such case, but not a«t all applicable to a case where

there is a withdrawal prior to acceptance. There is

another class of cases involving the right of with-

drawal of subscriptions made to charitable institu-

tions and others where, under proper allega<tionp.

and proof of part-performance the question of

estoppel has been presented and sustained, a ques

tion not involved in the present case by reason of

the absence of both pleading and proof sufficient

to constitute estoppel.

Our examination of the books lea<ds us to say

that at the present time the overwhelming weight

of authority, in fact almost a universal holding of

both text books and case law, is, that a subscrip-

tion to the stock of a business corporation, maide

either before or after the organization of the cor-

poration, is a continuing offer made to the corpor-

ation which does not ripen into a contract until

is accepted by the corporation in the form in which

it is presented and that such offer, like other

fers, may be withdraiwn or modified at any time

prior to its acceptance by the corporation, (author^*

ties cited under point VII, pages 17 and 18), except

in states where the organic lav/ of corporations pro-

vides for the filing of a certificate of orgairization

containing the naimes of the subscribers and the

amount of stock subscribed by each and in such

states the subscription, if made as a part of the

certificate of organization, is binding and irrevr

cable, in absence of consent of the co-subscribers
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(authorities cited under point IV, page 15), but in

such states of such subscription is made by some

preliminary paper or paper not designated by

statute, it also is a continuing offer and is not bind-

ing and may be withdrawn at any time prior to

ajcceptance by the corporation. (Authorities cited

under point V, page 16). We will not attempt to

discuss all or any great number of the cases cited

by us in support of this doctrine but inasmuch as

the case of Lake Ontario v. Mason, 16 N. Y., page

451, is in evidence as part of plaintiffs ca^se and

is a case upon which the Court largely relied in re-

jecting the evidence tendered by the defendant, we

v/ill discuss it in connection with some other New
York cases for the purpose of showing that it i

not applicable to the case at bar.

THE MASON CASE
Why it is not aDplieable a,s a matter of law

to the present case.

In the Mason case the defendant did not sign a

preliminary aerreement of subscription but did sign

THE ARTICLES OF ASSOCIATION provided for

by statute ar^d in so doing the defendant brought

himself directly under the rule laid down and sus-

tained by authorities under point IV on page 15

of this brief.

In the Collins case the subscription was made by

telegram and letter signed and sent prior to the

formation of the corporation and Collins did ijot

sign the articles of association and by sa doing he
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is brought within the rule laid down and sustained

by authorities under points V and VII, page 17 of

this brief.

In addition to the authorities cited under these

respective points a clear discussion of the subject

will be found in the case of Badger Paper Company
V. Rose, (Wis.) 37 L. R. A. page 162 at page 165.

It is not pretended in the caise at bar that the de-

fendant signed any articles of association or even

signed any contract of any character that con-

tained the signature of any person other than him-

self, and the plaiintiff by offering in evidence the

articles of association of the Morgan Grain Com-
pany, negatives any possible contention that the

defendant is bound by reason of having signed any

such articles. The Mason caise was one arising

under the act of April 2, 1850 of the Legislature of

New York providing for the formation of a rail-

road corporation and like the Plank Road Act and

the act for formation of Business Corporations,

required ais the first statutory step the fihng in the

proper office of certain articles of association. The
defendant Mason signed these articles and they

were duly filed containing his signature. By sifrn-

ing such articles of association the defendant Ma-
son, by virtue of the statute, secured to himself Sin

assurance that he would have stock allotted to him
by the corporation to the extent of his subscrip-

tion and secured to himself, as well as to each o"

the other subscribers to the articles of association,

a positive right to parti cipaite in the selection of
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the corporate directors and did so participate by

naming the directors in the articles of association

secured to himself the right to participate in the

organization of the corporation, the election of its

officers and its place of loca^tion.

Having signed these articles of incorporation, a

paper required by law to be filed as the first sta-

tutory step in the organization of the corporation,

the paper was thereby agreed to be used for the

purposes for which the la^w required it to be exe-

cuted and was an executed contract; therefore ir-

revocable without the consent of other co-signers.

Under these circumstances the Court in the Mason

case said:

"The advantages to be derived from being
a member of such company and of the con-

sequent right to participa,te in the pecuniary
dividends is a positive benefit, and where the
a?>:reement secures that advantage to the sub-

scriber on the organization of the company,
the objection of a want of consideration can-

not be made with success.^

However, the signing of these statutory articles

of association is a very different thing from sign-

ing a preliminary subscription or agreement not

provided for by statute and is governed by differ-

ent rules of law and this rule of law constitutes

the distinction between the Mason case and the

Collins case.

An examin?ition of the Plank Road Act of New
York and of the Railroad Act of New York dis-

closes practically the same procedure necessary ir>

order to form a corporation of either kind, which
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consists in the signing and filing of articles of as-

sociation similar to the articles required by the laws

of Delaware. The case of Poughkeepsie Salt Point

Plank Road Company v. Griffin, 24 N. Y. at page

155 is a plank road case, but the Court says at pa<ge

155:

"So far as the present question is con-

cerned I think the provisions are identical"

The Poughkeepsie v. Griffin case was one where

Griffin, the defendaftt, did sign a preliminary

agreement but did not sign the articles of associ-

ation. The Griffin case is a much later case than

the Mason case and it is significant that in the

Griffin case no mention is made of the Mason case

but the Court holds, the point being directly in-

volved, that Griffin could not be held upon his pre-

liminary subscription and in so holding, uses this

language

:

"Anyone who withdra,ws here or is allowed
to drop out of the enterprise before this

binding transaction takes place has failed to

become a shareholder and has no interest in

or liability for any stock which has been or
shall be created."

The position of Collins is that of Griffin aind not

that of Mason. The Griffin case, decided by the

Appellate Court of the State of New York, cites

with approval the case of The Troy Railroad Com-

pany V. Tibbetts, 18 Barbour, 297 and also the case

of The Troy Raalroad Company v. Warren, 18 Bar-

bour, 310.

In the case of Raegener v. Brockway, 58 Appell-
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ate Division New York Reports, page 166, affirmed

by the Court of Appeals of New York, in 63 North-

eastern Reporter, page 1121, where a note was
given to the promoters of a company to be formed,

the giver of the note not himself taking part in the

formation of the corpora^tion but giving the note as

a basis for its formation, the Court said:

*'It was sent to the promoters of the com-
pany and thereafter its legal character was
an open continuing propos^ to the promoters
of a company to be former subject to revo-
cation at any time before such a company
was actually formed or had accepted the pro-
position

****'*

The Court continuing said:

"Undoubtedly when such a note is given
and on the faith of it the compa^ny secures
its ri)?ht to form the corporation and to do
business one who has given a capital stock
note, though he may have received no policy

or consideration therefor and may not ha^ve

intended to be bound cannot escape lia^bility,

but that is for the reason that the rights of
the state and creditors and those dealing with
the corporation have intervened ***** ^

Where, however, as here, it appears that a
proposal was made and a note in accordance
was p-iven to the promoters of a company and
long before the incorporation the maker of
the note rescinded the proposal and sought
to get it back * * * * and as the result of false
representation as to its being misplaced or
lost he was una^ble to obtain its return, it

would be a palpable fraud on him to hold
that under such circumstances he was liable."

And in Woods Motor Vehicle Company v. Brady,
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Court of Appeals of New York, March 14, 1905, 73

Northeastern Reporter, at page 675 the Court sa^ys:

'There was no agreement to form a cor-

poration * * /'

And the Court continuing says:

"The plaintiff was not a party to the sub-
scription paper which was signed by eight

persons and which, if capa^ble of enforcement
at all, could be enforced only by one of the
contracting parties against another."

Under certain forms of contract in the absence

of withdrawal a preliminary contract may become

enforcible even though the statute requires the fil-

ing of articles of association as the first statutory

step.

Yonkers Gazette Co. v. Taylor, 30 Appellate
Division Reports, page 334,

In this latter case of Yonkers Gazette Company
V. Taylor, there was no question of withdrawal in-

volved. The direct point involved was whether or

not one who had signed ai preliminary agreement

and had not signed the statutory articles of associ-

ation, but whose name had been signed thereto bv

another, and permitted his subscriT)tion to the origi-

nal paper to remain unrevoked until after the for-

mation of the cornoraition and acceptance of his

offer, could be held liable. The Court held that

the subscriber, under the circumstances, could be

held upon his subscription notwithstanding the fact

that he had not signed the articles of association

and in the case of Woods Motor Vehicle v. Brady,

39 Miscellaneous New York Reports, page 79, in a
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like case where the subscriber had signed a preli-

minary subscription but whose name did not appear

upon the articles of association, was held liable up-

on such subscription based upon the case of Yonk-

ers Ga^zette Company v. Taylor, the Court having;

fully expressed his views contrary to the Taylor

case but felt bound by its precedent. Upon appeal

of the Woods Motor Vehicle case to the Appellate

Court of New York, 181 N. Y., page 145, that

Court reversed the appellate division and held that

the preliminary contract, if enforcible at ajl, was

only enforcible between the individuals signing the

contract and not by the corporation. In neither of

these cases was the question of withdrawal involv-

ed. The point determined was whether or not in

the absence of withdrawal, a person who had not

signed the articles of association could be held on

an unrevoked contraict, and the further point in

the Woods-Brady case of the proper parties to the

action.

In the 68th Appellate Division Reports, N. Y., in

the ca^se of Card v. Moore, page 327, the Court, in

referring to such an agreement uses this language

:

"They might meet and agree upon the pro-

posed incorporation, the terms thereof, and
proceed to the perfection of their project

without the knowledge or the concern of the

sovereign power, but that power has required
that after these steps directed by the statute

have been taken there shall be ai certificate

thereof deposited with the Secretary of State
in his office."

This, then is the first direct relation between the
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individuals and the State and in the case of Lake

Ontario R. R. Co. v. Curtis, 80 New York Reports,

Court of Appeals, the Court uses this language:

"If a<ny action could be maintained upon it

by any person it must besomeone of the sub-

scribers or his assignee. The legal effect of
the contract is restricted to them. The gen-
eral rule applicable to the parties before us
and the instrument signed by the defendant
is that when two persons for a consideration
sufficient as between themselves covenant to

do some act which, if done, would incidentajly

result in the benefit of a mere stranger that
stranger has not a right to enforce the cove-
nant, though one of the contracting parties
might enforce it against the other. As to the
plaintiff, the contract is purely voluntary and
without consideraition."

We conclude that the rule of New York coin-

cides with the great weight of authority (point V,

pages 16 and 17) to the effect that a subscription

to a preliminary paper (not designated by statute)

constitutes a continuing offer which, upon accept-

ance by the corporaition, ripens into a contract with

the corporation and may be enforced by it but until

the corporation is organized and the offer accepted

the subscriber is at liberty to withdraw his offer,

and that the Collins case comes within this rule and

not within the rule laid down in the Mason caise.

CALIFORNIA CASES
At the time of the trial the plaintiff did not of-

fer in evidence any of the California cases whin>^

were presented to the Court but did present to the

Court in its argument the case of West v. Craw-
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ford, 80 Cal. 19, 21 Pac. at page 1123, and Marys-

ville Electric Light & Power Company v. Johnson,

93 Cal. 538, 29 Pac, page 126, and Pacific Fruit Co.

V. Coon, 107 Cal. 447, 40 Pac. page 542, and based

upon these a^uthorities at that time, the Court de-

fines the rule in California to be:

"One who subscribes or agrees to subscribe

to the capital stock of a corporation there-

after to be formed may not withdraw his

subscription without the consent of the other

subscribers." (Tr. 55).

We think, however, each of these cases is clearly

distinguishable from the case a<t bar and they do

not support the contention of the plaintiff or the

conclusion of the Court. Some language used, per-

haps, in each of the cases might indicate the doct-

rine contended for by plaintiff but it must be re-

membered that the Courts in these cases were dis-

cussing the particular case aoid the circumstances

surrounding it and the point directly involved

therein. Both the West-Crawford case and the

Marysville-Johnson case were actions brought up-

on a contract and not actions brought upon sub-

scription and in neither of these causes was the

question, of withdrawal involved. The West-

Crawford case was an action between individuals

under proper allegations of a contract between in-

dividuals. In the Johnson case the main point in-

volved was whether or not the corporation, when

formed, could bring action in its own name upon

contract made for its benefit and in this case there
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were proper allegations of the contract between the

individuals.

The question involved in the Pacific Fruit case

was whether or not a subscription made to a cc

poration then in existence and accepted by the cor-

poration could afterward be withdrawn or cancell-

ed without the consent of all other stockholders, a

question not at ajl involved in the present case. The

language used by the Court, taken alone upon this

point would seem to be broad enough to cover a^^

cases of subscription, but it is clear the Court had

no intention of applying the rule to any case other

than the one being then considered. We will not

take space or time to discuss these caises further

but have referred to them herein for the reason

that the Court, based upon these cases, in our opin-

ion was also in error as to the rule in California.

In conclusion we add that neither the rule in N^

York nor the rule in California should be consider-

ed aiS controlling of the case. (Authorities und:

point VIII, page 19).

Summing up, we submit that the practically una-

nimous opinion of the text writers and commenta-

tors on the subject and the preat weight of judi-

cial decision are in accord with fundamental prin-

ciples of the law. If the defendant Collins was a

party to a contract it must have been either with

Morgan or the Morgan Grain Company. To hold

the former is to do violence to the obvious intent

of the parties—nothing was further from the minds
of either Morgan or Collins than that the telegram
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and letter sent by Collins to Morga^i created any

immediate contractual relation between them and

their language does not import any meeting of their

minds on that point. But if there was a contract

between them there is nothing in the pleadings in

this case to support ain action upon it.

On the other hand, if it is contended that the ne-

gotiations here constituted a contract between Col-

lins and the Morgan Grain Company, it is apparent

at once that prior to the organiza^tion of that cor

poration there was lacking an indispensable element

of a contract that of an existing party to contract

with.

It is pretty generally, and, no doubt, properly

held that such writings as Collins subscribed may be

ir^terpreted as oDen offers, and if they are not with-

drawn until the other party comes into being and

are then accepted a contract results. To hold that

such offers to a non-existent party constituted a

binding and irrevocable contraict when made vio-

lates, we submit, clear and plain principles of law.

This is sufficiently shown by the futile struggle of

the few courts which have so held to find a basis

in logic or common sense upon which their decis-

ions may rest. These logical contortions may be

pardonable when they aire directed to remedy hard-

shins or injustices, though even then their chief

merit is to illustrate the maxim that hard cases

make bad law; in the present instance, where the

withdrawal of the offer was timely and there is

not the leaist scintilla of evidence that any money
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was spent or any financial commitments made o^^

the strength of the offer, even that excuse is lack-

ing. Where long established rules of law, sound

reason and the overwhelming weight of authority

all concur, the result should not be doubtful.

Eespectfully submitted,

JAMES H. RALEY,
RICHARD W. MONTAGUE,

Attorneys for Plaintiff in Error.


